in this  case does not  support  any  conclusion that Mr.   Sammons was  required
or directed ,to perform work which was unsafe,   that he refused to comply,
or that he was  discharged  for  that  refusal.   Under the circumstances,
complainant's alternative theory of his case is  rejected.

Complainant asserts  that   the  failure by  the foremen who supervised
hi3 work  to  testify in these proceedings  seriously undercuts the claim
that  he was  incompetent.     However,   the burden of proof here is on the
complainant,   and if he believed  that  this  testimony was  critical to his
case he should have subpoenaed  them to  testify or at least taken their
depositions.     He did neither.     The fact  that  the respondent chose  to
rely on  the testimony of  the project superintendent on this issue does
not  dilute  the weight  to be given to his  testimony,  particularly when
the complainant has had a full and fair opportunity to  cross-examine him.

In  the final analysis,   I believe  that Mr.   Sammons'   discrimination
complaint was motivated  in large measure by his  disagreement with Mr.   Bates
conclusion that he could not perform his  connector duties  to his liking.
Mr.   Sammons admitted as much when he stated as  follows   (Tr.   203-204):

Q.     What  if  they provided you with the belt,
provided you with  the cage,   provided you with the
lifeline,   and  still during the 30-day period mine
management was of  the view that you weren't  fast
enough and  they  referred you back to  the panel?
Then where would you be?

A.     I would have a case before  the National                                             \

Labor Relations  Board at  this  time.

Q.     You would?

A.     Yes,   sir,

Q.  On what ground?

A.  Discrimination.  Because I don't think I'm
not competent.  It's just like you think you're
competent, and I know that I'm competent, and you
know it yourself that you're competent. And it's
just in human nature.  I mean I'm just stating

facts that I believe.  And I resent anybody saying                                                         '

that I'm Incompetent, and I want them to show me that
I'm incompetent.  It takes a smart person to stick
a wrench in a hole.

After careful reivew and consideration of all of the testimony
and evidence adduced in this case, I conclude and find that Mr. Bates'
referral of Mr. Sammons back to the UMWA Panel was motivated by his belief
that Mr. Sammons could not perform the duties of a connector in a manner
which conformed with Mr. Bates expectations.  As the project superintendent,
Mr. Bates was authorized to supervise the work and to make those management

1733w progress being made on the refuse bin construction,
